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Chief Sponsor: James A. Dunnigan
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LONG TITLE
Committee Note:
The Business and Labor Interim Committee recommended this bill.
General Description:
This bill modifies the Utah Life and Health Insurance Guaranty Association Act to
make various amendments.
Highlighted Provisions:
This bill:
» addresses the coverage and limitations under the act;
» modifies definition provisions and terminology;
» directs the commissioner to appoint public members to the board of directors;
» addresses provisions related to the powers and duties under the act;
» adds additional requirements for a plan of operation;
» modifies reporting requirements of the commissioner;
» modifies time frames under the act; and
» makes technical and conforming amendments.
Monies Appropriated in this Bill:
None
Other Special Clauses:

None
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Utah Code Sections Affected:

AMENDS:
31A-28-103, as last amended by Laws of Utah 2001, Chapters 116 and 161
31A-28-105, as last amended by Laws of Utah 2001, Chapter 161
31A-28-107, as last amended by Laws of Utah 2001, Chapter 161
31A-28-108, as last amended by Laws of Utah 2007, Chapter 309
31A-28-109, as last amended by Laws of Utah 2001, Chapters 116 and 161
31A-28-110, as last amended by Laws of Utah 2001, Chapter 161
31A-28-111, as last amended by Laws of Utah 2001, Chapter 161
31A-28-112, as last amended by Laws of Utah 2001, Chapter 161
31A-28-114, as last amended by Laws of Utah 2008, Chapter 250
31A-28-118, as repealed and reenacted by Laws of Utah 1991, Chapter 211
31A-28-119, as last amended by Laws of Utah 2001, Chapter 161
31A-28-120, as enacted by Laws of Utah 2001, Chapter 161

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 31A-28-103 is amended to read:
31A-28-103. Coverage and limitations.
(1) (a) This part provides coverage for [thepotietes-and-contracts] a policy or contract

specified in Subsection (2) to a person who is:

(i) a beneficiary, assignee, or payee of a person covered by Subsection (1)(a)(i1)
regardless of where that person resides, except for a nonresident certificate holder under a
group policy or contract; or

(i) an owner of or a certificate holder under a policy or contract, other than an
unallocated annuity contract or structured settlement annuity, if the owner or certificate holder
is:

(A) aresident of Utah; or

(B) not a resident of Utah, but only if:

(I) the insurer that issued the policy or contract is domiciled in this state;

(II) the state in which the person resides has an association similar to the association

created by this part; and
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(IIT) the person is not eligible for coverage by an association in any other state because
the insurer was not licensed in the state at the time specified in the state's guaranty association's
law.

(b) For an unallocated annuity contract specified in Subsection (2):

(1) [Subsectrons{Hta)tand<i)do] Subsection (1)(a) does not apply; and

(i1) except as provided in Subsections (1)(d) and (1)(e), this part [shaltprovide]

provides coverage for the unallocated annuity contract specified in Subsection (2) to a person

who is:

(A) the owner of the unallocated annuity contract if the contract is issued to or in
connection with a specific benefit plan whose plan sponsor has its principal place of business
in this state; and

(B) an owner of an unallocated annuity contract issued to or in connection with a
government lottery if the owner is a resident.

(c) For a structured settlement annuity specified in Subsection (2):

(1) [Subsectrons{Hta)and<i)do] Subsection (1)(a) does not apply; and

(i1) except as provided in Subsections (1)(d) and (1)(e), this part [shalt-provide]

provides coverage for the structured settlement annuity specified in Subsection (2) to a person

who is a payee under a structured settlement annuity, or beneficiary of a payee if the payee is
deceased, if the payee:
(A) is aresident, regardless of where the contract owner resides; or

(B) is not a resident, but only if [the] one or more of the contract [owner] owners of the

structured settlement annuity is a resident, or [the] no contract owner of the structured
settlement annuity is [not] a resident, but:

(I) the insurer that issued the structured settlement annuity is domiciled in this state;

(IT) the state in which the contract owner resides has an association similar to the
association created by this part; and

(IIT) the payee, beneficiary, or the contract owner is not eligible for coverage by the
association of the state in which the payee or contract owner resides.

(d) This part may not provide coverage for [thepoltetresand—contracts] a policy or
contract specified in Subsection (2) to:

(i) a person who is a payee or beneficiary of a contract owner resident of this state, if
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the payee or beneficiary is afforded any coverage by the association of another state; or

(i) a person covered under Subsection (1)(b), if any coverage is provided to the person
by the association of another state.

(e) (1) This part provides coverage for a policy or contract specified in Subsection (2) to
a person who is a resident of this state and, in special circumstances, to a nonresident.

(i) To avoid duplicate coverage, if a person who would otherwise receive coverage
under this part is provided coverage under the laws of any other state, the person may not be
provided coverage under this part.

(ii1) In determining the application of this Subsection (1)(e) [mrsttuations-where] when
a person could be covered by the association of more than one state, whether as an owner,
payee, beneficiary, or assignee, this part shall be construed in conjunction with other state laws
to result in coverage by only one association.

(2) (a) (1) Except as limited by this part, this part provides coverage to [thepersons] a
person specified in Subsection (1) for:

(A) adirect, nongroup life, accident and health, or annuity policy or contract;

(B) a supplemental contract to a policy or contract described in Subsection (2)(a)(i)(A);

(C) a certificate under a direct group policy or contract; and

(D) an unallocated annuity contract issued by a member insurer.

(i) For purposes of Subsection (2)(a)(i), an annuity contract and a certificate under a
group annuity contract includes:

(A) a guaranteed investment contract;

(B) adeposit administration contract;

(C) an unallocated funding agreement;

(D) an allocated funding agreement;

[(B)] (E) a structured settlement annuity;

[(E)] (F) an annuity issued to or in connection with a government lottery; and
[(F] (G) an immediate or deferred annuity contract.

(b) This part does not provide coverage for:

(1) a portion of a policy or contract:

(A) not guaranteed by the insurer; or

(B) under which the risk is borne by the policy or contract owner;
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(i1) a policy or contract of reinsurance, unless:

(A) an assumption certificate is issued before the coverage date;

(B) the assumption certificate required by Subsection (2)(b)(i1)(A) is in effect pursuant
to the reinsurance policy or contract; and

(C) the reinsurance contract is approved by the appropriate regulatory authorities; [or]

(iii) a portion of a policy or contract to the extent that the rate of interest on which it is
based or the interest rate, crediting rate, or similar factor determined by use of an index or other
external reference stated in the policy or contract employed in calculating returns or changes in
value, if the interest rate, crediting rate, or similar factor:

(A) is not excluded from coverage by Subsection (2)(b)[tx1)](xi); [and]

(B) averaged over the period of four years [priorto] before the date on which the
association becomes obligated with respect to the policy or contract, exceeds a rate of interest
determined by subtracting two percentage points from Moody's Corporate Bond Yield Average
averaged:

() for that same four-year period; or

(II) for the corresponding lesser period if the policy or contract was issued less than

four years before the association became obligated; and

(C) exceeds the rate of interest determined by subtracting three percentage points from

Moody's Corporate Bond Yield Average as most recently available as determined on or after
the earlier of the day on which the member insurer becomes:

(D) _an impaired insurer under this part; or

(ID an insolvent insurer under this part;

(iv) a portion of a policy or contract issued to a plan or program of an employer,
association, or other person to provide life, accident and health, or annuity benefits to its
employees, members, or others, to the extent that the plan or program is self-funded or
uninsured, including benefits payable by an employer, association, or other person under:

(A) amultiple employer welfare arrangement as defined in 29 U.S.C. Sec. 1144;

(B) a minimum premium group insurance plan;

(C) a stop-loss group insurance plan; or

(D) an administrative services only contract;

(v) a portion of a policy or contract to the extent that it provides:
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(A) adividend;

(B) an experience rating credit;

(C) voting rights; or

(D) payment of a fee or allowance to any person, including the policy or contract

owner, in connection with the service to or administration of the policy or contract;

[tvi1)] (vi) an unallocated annuity contract issued to or in connection with a benefit plan
protected under the federal Pension Benefit Guaranty Corporation, regardless of whether the
federal Pension Benefit Guaranty Corporation has yet become liable to make any payment with
respect to the benefit plan;

[tviit)] (vii) a portion of an unallocated annuity contract that is not issued to or in
connection with:

(A) a specific benefit plan of:

(D employees;

(IT) a union; or

(IIT) an association of natural persons; or

(B) a government lottery;

[trx)] (viii) a portion of a policy or contract to the extent that the assessment required
by Section 31A-28-109 that applies to the policy or contract is preempted by federal or state
law;

[tx)] (ix) an obligation that does not arise under the express written terms of the policy
or contract issued by an insurer to the contract owner or policy owner, including:

(A) aclaim based on marketing materials;

(B) aclaim based on [documents-thatare] a side letter, rider, or other document that is

issued by the insurer without meeting applicable policy form filing or approval requirements;

(C) a misrepresentation regarding a policy benefit;
(D) an extra-contractual claim;
(E) a claim for penalties; or

(F) aclaim for consequential or incidental damages;
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[tx1)] (x) a contract that establishes the member insurer's obligations to provide a book
value accounting guaranty for defined contribution benefit plan participants by reference to a
portfolio of assets that is owned by a person that is:

(A) (I) the benefit plan; or

(II) the benefit plan's trustee; and

(B) not an affiliate of the member insurer; and

[tx11)] (x1) a portion of a policy or contract to the extent it provides for interest or other
changes in value:

(A) to be determined by the use of an index or other external reference stated in the
policy or contract; and

(B) (I) that have not been credited to the policy or contract; or

(II) as to which the policy or contract owner's rights are subject to forfeiture as of the
date the member insurer becomes an impaired or insolvent insurer under this part.

(3) Subject to Subsection (4), the benefits for which the association may become liable
may not exceed the lesser of:

(a) the contractual obligations for which the insurer is liable or would have been liable
if it were not an impaired or insolvent insurer;

(b) with respect to one life, regardless of the number of policies or contracts:

(1) for a life insurance policy:

(A) if the insured died before the coverage date, $500,000 of the death benefit;

(B) if the insurer received a valid request for cash surrender before the coverage date
but has not paid the cash surrender value before the coverage date, [$266;666] $250,000 of
cash surrender benefits; or

(C) if neither Subsection (3)(b)(i)(A) nor (B) apply, the covered portion of each benefit
provided under the policy;

(i1) for an annuity contract, the covered portion of each benefit provided under the
contract,

(iii) for an accident and health policy:

(A) classified as health insurance, $500,000; or

(B) not classified as health insurance, the covered portion of each benefit provided

under the policy;
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(c) for an individual, or a beneficiary of that individual if the individual is deceased,
participating in a governmental retirement plan established under Section 401, 403(b), or 457,
Internal Revenue Code, covered by an unallocated annuity contract, in the aggregate,
[$266;066] $250.000 in present value of annuity benefits, including:

(i) net cash surrender; and

(i1) net cash withdrawal values; or

(d) for a payee of a structured settlement annuity or a beneficiary of the payee if the
payee is deceased, the limits set forth in Subsection (3)(b).

(4) Notwithstanding Subsections (3)(a) through (d), the association may not be
obligated to cover more than:

(a) an aggregate of $500,000 in benefits for any one life under:

(i) Subsection (3)(b)(1)(A);

(i1) Subsection (3)(b)(1)(B);

(ii1) Subsection (3)(b)(ii); [er] and

(iv) Subsection (3)(b)(iii)(B);

(b) $5,000,000 in benefits for one owner of multiple nongroup policies of life
insurance:

(i) whether the policy owner is an individual, firm, corporation, or other person;

(i1) whether the persons insured are officers, managers, employees, or other persons;
and

(111) regardless of the number of policies and contracts held by the owner; and

(c) $5,000,000 in benefits, regardless of the number of contracts held by the contract
owner or plan sponsor, for:

(i) one contract owner provided coverage under Subsection (1)(b)(ii)(B); or

(i1) one plan sponsor whose plans own, directly or in trust, one or more unallocated
annuity contracts not included in Subsection (3)(b)(ii).

(5) (a) Notwithstanding Subsection (4)(c) and except as provided in Subsection (5)(b),
the association shall provide coverage if one or more unallocated annuity contracts are:

(i) covered contracts under this part;

(i) owned by a trust or other entity for the benefit of two or more plan sponsors; and

(1i1) the largest interest in the trust or entity owning the contract or contracts is held by
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245  aplan sponsor whose principal place of business is in the state.

246 (b) Notwithstanding Subsection (5)(a) the association may not be obligated to cover
247  more than $5,000,000 in benefits with respect to [aH] the unallocated contracts described in
248  Subsection (5)(a).

249 (6) (a) The limitations set forth in Subsections (3) and (4) are limitations on the

250  benefits for which the association is obligated before taking into account:

251 (1) the association's subrogation and assignment rights; or

252 (i1) the extent to which those benefits could be provided out of the assets of the

253  impaired or insolvent insurer attributable to covered policies.

254 (b) The costs of the association's obligations under this part may be met by the use of
255  assets:

256 (i) attributable to covered policies, as described in Subsection 31A-28-114(3)(c); or
257 (i) reimbursed to the association pursuant to the association's subrogation and

258  assignment rights.

259 (c) On and after the date on which the association becomes obligated for [any] a

260  covered policy, the association may not be obligated to provide benefits to the extent that the
261  Dbenefits are based on an interest rate, crediting rate, or similar factor determined by use of an
262  index or other external reference stated in the policy or contract employed in calculating returns
263  or changes in value if the interest rate, crediting rate, or similar factor exceeds the rate of

264  interest determined by subtracting three percentage points from Moody's Corporate Bond Yield
265  Average as most recently available on each date on which interest is credited or attributed to
266  the covered policy.

267 (d) In performing its obligations to provide coverage under Section 31A-28-108, the
268  association may not be required to guarantee, assume, reinsure, perform, or cause to be

269  guaranteed, assumed, reinsured, or performed a contractual obligation of the insolvent or

270  impaired insurer under a covered policy or contract that does not materially affect the economic

271  values or economic benefits of the covered policy or contract.

272 Section 2. Section 31A-28-105 is amended to read:

273 31A-28-105. Definitions.

274 As used in this part:

275 (1) "Association" means the Utah Life and Health Insurance Guaranty Association
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continued under Section 31A-28-106.

(2) (a) "Authorized assessment" or "authorized," when used in the context of
assessments, means that the board of directors passed a resolution whereby an assessment will
be called immediately or in the future from member insurers for an amount set forth in the
resolution.

(b) An assessment is authorized when the resolution is passed.

(3) "Benefit plan" means a specific benefit plan of:

(a) employees;

(b) a union; or

(c) an association of natural persons.

(4) (a) "Called assessment" or "called," when used in the context of assessments,
means that the association issued a notice to member insurers requiring that an authorized
assessment be paid within the time frame set forth in the notice.

(b) All or part of an authorized assessment becomes a called assessment when notice is
mailed by the association to member insurers.

(5) "Cash surrender value" means the cash surrender value without reduction for an

outstanding policy loan or surrender charge.

[t5)] (6) "Contractual obligation" means an obligation under any of the following for
which coverage is provided under Section 31A-28-103:

(a) a policy or contract;

(b) a certificate under a group policy or contract; or

(c) a portion of a policy or contract.

[t67] (7) "Coverage date" means the date on which the association becomes responsible
for the obligations of a member insurer.

[PH] (8) "Covered policy" means any of the following for which coverage is provided
in Section 31A-28-103:

(a) a policy or contract; or

(b) a portion of a policy or contract.

(€8] (9) (a) "Covered portion" means:

(i) for [any] a covered policy that has a cash surrender value, a fraction [obtained-by

dividing] calculated with:

- 10 -
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(A) the numerator being the lesser of:

(I) [$266;000] $250.000; or
(I) the cash surrender value of the policy; [by] and

(B) the denominator being the cash surrender value of the policy; and
(i1) for [any] a covered policy that does not have a cash surrender value, a fraction

[obtaimed-by-dividing] calculated with:

(A) the numerator being the lesser of:

(I) [$266;600] $250.000; or

(II) the policy's minimum statutory reserve; [by] and

(B) the denominator being the policy's minimum statutory reserve.

(b) The cash surrender value and the minimum statutory reserve are determined as of
the coverage date in accordance with the exclusions in Subsection 31A-28-103(2)(b)(iii).

[t9)] (10) "Extra-contractual claim" includes a claim relating to:

(a) bad faith in the payment of a claim;

(b) punitive or exemplary damages; or

(c) [attorneys'] attorney fees and costs.
[(16)] (A1) "Impaired insurer" means a member insurer that is not an insolvent insurer

and:

(a) is considered by the commissioner to be hazardous pursuant to this title; or

(b) is placed under an order of rehabilitation or conservation by a court of competent
jurisdiction.

[(HH] (12) "Insolvent insurer" means a member insurer that is placed under an order of
liquidation by a court of competent jurisdiction with a finding of insolvency.

[((+2)] (13) (a) "Member insurer" means [apersonthat—~(H—tsanmmstrer;and<i)| an
insurer that holds a certificate of authority to transact in this state any kind of insurance for
which coverage is provided under Section 31A-28-103.

(b) "Member insurer" includes an insurer whose license or certificate of authority in
this state may have been:

(i) suspended;

(i1) revoked;

(iii)) not renewed; or

-11 -



338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358
359
360
361
362
363
364
365
366
367
368

H.B. 40 12-11-09 7:04 AM

(iv) voluntarily withdrawn.
(¢) "Member insurer" does not include:
(1) a for-profit or nonprofit:

(A) hospital;

(B) hospital service organization; or

(C) medical service organization;

[t9] (i1) a health maintenance organization;

[t)] (ii1) a fraternal benefit society;

[t11)] (vi) a mandatory state pooling plan;

[tr+)] (v) a mutual assessment company or other person that operates on an assessment
basis;

[t¥)] (vi) an insurance exchange; [or]

(vii) an organization described in Subsection 31A-22-1305(2); or

[tvD)] (viii) an entity similar to an entity described in Subsections [(12)] (13)(c)(i)
through [tv)] (vii).

[(137] (14) "Moody's Corporate Bond Yield Average" means the Monthly Average

Corporates as published by Moody's Investors Service, Inc., or any successor to Moody's

Investors Service, Inc.

[(HH] (15) (a) "Owner" of a policy or contract, "policy owner," or "contract owner"
means [the] a person who:

(1) is identified as the legal owner under the terms of the policy or contract; or

(i1) is otherwise vested with legal title to the policy or contract through a valid
assignment:

(A) completed in accordance with the terms of the policy or contract; and

(B) properly recorded as the owner on the books of the insurer.

(b) "Owner," "policy owner," or "contract owner" does not include a person with only a
beneficial interest in a policy or contract.

[(t5)] (16) "Person" means [any]:

(a) an individual;

(b) a corporation;

(c) alimited liability company;

-12 -
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(d) a partnership;

(e) an association;

(f) a governmental body or entity; [or]

(g) atrust: or

[t2)] (h) a voluntary organization.

[(+69] (17) "Plan sponsor" means:

(a) the employer, in the case of a benefit plan established or maintained by a single
employer;

(b) the employee organization, in the case of a benefit plan established or maintained
by an employee organization; or

(c) the association, committee, joint board of trustees, or other similar group of
representatives of the parties who establish or maintain a benefit plan, in the case of a benefit
plan established or maintained by:

(i) two or more employers; or

(1) jointly by:

(A) one or more employers; and

(B) one or more employee organizations.

[(+H] (18) (a) "Premiums" means an amount or consideration received on covered
policies or contracts, less:

(1) returned:

(A) premiums;

(B) considerations; and

(C) deposits; and

(i1) dividends and experience credits.

(b) (1) "Premiums" does not include an amount or consideration received for:

(A) apolicy or contract for which coverage is not provided under Subsection
31A-28-103(2); or

(B) the portion of a policy or contract for which coverage is not provided under
Subsection 31A-28-103(2).

(i) Notwithstanding Subsection [(+7)] (18)(b)(i), an assessable premium may not be

reduced on account of:

-13 -
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(A) Subsection 31A-28-103(2)(b)(iii) relating to interest limitations; and

(B) Subsection 31A-28-103(3) relating to limitations for:

(I) one individual;

(II) any one participant; and

(IIT) any one contract owner.

(¢) "Premiums" [may] does not include [any] premiums in excess of $5,000,000:

(i) on [any] an unallocated annuity contract not issued under a governmental retirement
plan established under Section 401, 403(b), or 457, Internal Revenue Code; or

(i1) for multiple nongroup policies of life insurance owned by one owner:

(A) whether the policy owner is an individual, firm, corporation, or other person;

(B) whether the persons insured are officers, managers, employees, or other persons;
and

(C) regardless of the number of policies or contracts held by the owner.

(18] (19) (a) Except as provided in Subsection [(18)] (19)(b), "principal place of
business" of a plan sponsor or a person other than a natural person means the single state:

(i) in which the natural persons who establish policy for the direction, control, and
coordination of the operations of the entity as a whole primarily exercise the function; and

(i) determined by the association in its reasonable judgment by considering the
following factors:

(A) the state in which the primary executive and administrative headquarters of the
entity are located;

(B) the state in which the principal office of the chief executive officer of the entity is
located;

(C) the state in which the board of directors, or similar governing person or persons, of
the entity conducts the majority of its meetings;

(D) the state in which the executive or management committee of the board of
directors, or similar governing person, of the entity conducts the majority of its meetings;

(E) the state from which the management of the overall operations of the entity is
directed; and

(F) in the case of a benefit plan sponsored by affiliated companies comprising a

consolidated corporation, the state in which the holding company or controlling affiliate has its

- 14 -
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principal place of business as determined using the factors described in Subsections [(18)]
(19)(a)(ii)(A) through (E).

(b) Notwithstanding Subsection [(18)] (19)(a), in the case of a plan sponsor, if more
than 50% of the participants in the benefit plan are employed in a single state, the state where
more than 50% of the participants are employed is considered to be the principal place of
business of the plan sponsor.

(c) 1) The principal place of business of a plan sponsor of a benefit plan described in
Subsection (3) is considered to be the principal place of business of the association, committee,
joint board of trustees, or other similar group of representatives of the parties who establish or
maintain the benefit plan.

(i1) If for a benefit plan described in Subsection (3) there is not a specific or clear
designation of a principal place of business under Subsection [(18}] (19)(c)(i), the principal
place of business is considered to be the principal place of business of the employer or
employee organization that has the largest investment in the benefit plan.

(20) "Receiver" means, as the context requires:

(a) a rehabilitator;

(b) aliguidator;

(c) an ancillary receiver; or

(d) a conservator.

[(19] (21) "Receivership court" means the court in the insolvent or impaired insurer's
state having jurisdiction over the conservation, rehabilitation, or liquidation of the insurer.

[€267] (22) (a) "Resident" means a person:

(i) to whom a contractual obligation is owed; and

(i1) who resides in this state on the earlier of the date a member insurer is an:

(A) impaired insurer; or

(B) insolvent insurer.

(b) A person may be a resident of only one state, which in the case of a person other

than a natural person [shatt-be] is where its principal place of business is located.

(c) A citizen of the United States that is either a resident of a foreign country or a
resident of a United States possession, territory, or protectorate that does not have an

association similar to the association created by this part, is considered a resident of the state of

- 15 -



462
463
464
465
466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492

H.B. 40 12-11-09 7:04 AM

domicile of the insurer that issued the policy or contract.

[2D] (23) "State" means:

(a) a state;

(b) the District of Columbia;

(c) Puerto Rico; and

(d) a United States possession, territory, or protectorate.

[€22)] (24) "Structured settlement annuity" means an annuity purchased to fund
periodic payments for a plaintiff or other claimant in payment for personal injury suffered by
the plaintiff or other claimant.

[€23)] (25) "Supplemental contract” means a written agreement entered into for the
distribution of proceeds under a policy or contract for:

(a) life;

(b) accident and health; or

(c) annuity.

[€24)] (26) "Unallocated annuity contract" means an annuity contract or group annuity
certificate that is not issued to and owned by an individual, except to the extent of any annuity
benefits guaranteed to an individual by an insurer under the contract or certificate.

Section 3. Section 31A-28-107 is amended to read:

31A-28-107. Board of directors.

(1) (a) The board of directors of the association shall consist of:

(i) at least five but not more than nine member insurers [serving] who:

(A) subject to Subsection (1)(e), serve terms as established in the plan of operation|[:];

and

[tb)(—The membersof-the board-of directorsshaltbe]

(B) are selected by member insurers, subject to the approval of the commissioner[-];
and

(i1) two public representatives appointed by the commissioner.
(b) (i) The commissioner shall make the appointment of a public representative

coincide with the association's annual meeting at which the association's board of directors is

elected.

(i1) A public representative may not be:

- 16 -
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493 (A) an officer, director, or employee of an insurer; or

494 (B) a person engaged in the business of insurance.

495 (ii1) Subject to Subsection (1)(e). a public representative shall serve a term of three
496  years.

497 [t1)] (c) When a vacancy occurs in the membership of the board of directors for any
498  reason[;]:

499 (1) if the vacancy is of a member insurer, a replacement may be elected for the

500  unexpired term by a majority vote of the remaining board members, subject to the approval of

501  the commissioner|:]; and

502 (i1) if the vacancy is of a public representative, the commissioner shall appoint a
503 replacement for the unexpired term.
504 [te)] (d) In approving [selecttons] a selection or in appointing [members] a member to

505  the board of directors, the commissioner shall consider, among other things, whether all
506  member insurers are fairly represented.
507 [th] (e) Notwithstanding [Subsection(ta)] Subsections (1)(a) and (b), the

508 commissioner shall, at the time of election [or], reelection, appointment, or reappointment

509  adjust the length of terms to ensure that the terms of board members are staggered so that
510  approximately half of the board of directors is selected during any two-year period.

511 (2) (a) A member of the board of directors may be reimbursed from the assets of the
512  association for expenses incurred by the member as a member of the board of directors.

513 (b) Except as provided in Subsection (2)(a), a member of the board of directors may

514  not be compensated by the association for the member's services.

515 Section 4. Section 31A-28-108 is amended to read:
516 31A-28-108. Powers and duties of the association.
517 (1) (a) If a member insurer is an impaired insurer, subject to any conditions imposed by

518 the association that do not impair the contractual obligations of the impaired insurer, the

519  association may [eteetto] provide the protections provided by this part [tothepolreyholdersof
520 theimpaired-msurer].

521 (b) If the association makes the election described in Subsection (1)(a), the association
522 may proceed under one or more of the options described in Subsection (3).

523 (2) If a member insurer is an insolvent insurer, the association shall provide the
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protections provided by this part [to-thepolicyholdersof the-insolventinsurer] by electing in its

discretion to proceed under one or more of the options in Subsection (3).

(3) With respect to the covered portions of covered policies of an impaired or insolvent
insurer, the association may:

(a) 1) (A) guaranty, assume, or reinsure, or cause to be guaranteed, assumed, or
reinsured, the policies or contracts of the insurer; or

(B) assure payment of the contractual obligations of the insolvent insurer; and

(i) provide [such-montes]| the money, pledges, guarantees, or other means as are
reasonably necessary to discharge such duties; or

(b) provide benefits and coverages in accordance with Subsection (4).

(4) (a) In accordance with Subsection (3)(b), the association may:

(i) assure payment of benefits for premiums identical to the premiums and benefits,
except for terms of conversion and renewability, that would have been payable under the
policies or contracts of the insurer, for claims incurred:

(A) with respect to group policies:

(I) not later than the earlier of the next renewal date under the policies or contracts or
45 days after the coverage date; and

(II) in no event less than 30 days after the coverage date; or

(B) with respect to nongroup policies or contracts:

(D) not later than the earlier of the next renewal date, if any, under the policies or
contracts or one year from the coverage date; and

(II) in no event less than 30 days from the coverage date;

(i1) make diligent efforts to [provide36-days'noticeof] notify the following 30 days

before any termination of the benefits that are provided [to] under a policy or contract of the

insurer:
(A) [alt] the known insureds or annuitants for nongroup policies and contracts; [or]

(B) owners if other than an insured or annuitant: or

[(BY] (C) group policy owners for group policies and contracts; and
(111) with respect to nongroup life and accident and health insurance policies and
annuities, make available substitute coverage on an individual basis, in accordance with

Subsection (4)(b), to each known insured, annuitant, or owner and to each individual formerly
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insured or formerly an annuitant under a group policy who is not eligible for replacement group
coverage on an individual basis in accordance with Subsection (4)(b), if the insured or
annuitant had a right under law or the terminated policy or annuity contract to:

(A) convert coverage to individual coverage; or

(B) continue an individual policy in force until a specified age or for a specified time
during which the insurer had:

(I) no right unilaterally to make changes in any provision of the policy; or

(II) aright only to make changes in premium by class.

(b) (1) In providing the substitute coverage required under Subsection (4)(a)(iii), the
association may offer to:

(A) reissue the terminated coverage; or

(B) issue an alternative policy.

(i) An alternative or reissued policy under Subsection (4)(b)(1):

(A) shall be offered without requiring evidence of insurability; and

(B) may not provide for any waiting period or exclusion that would not have applied
under the terminated policy.

(111) The association may reinsure [any] an alternative or reissued policy.

(c) 1) An alternative policy adopted by the association [shattbe] is subject to the
approval of the commissioner.

(i) The association may adopt alternative policies of various types for future issuance
without regard to any particular impairment or insolvency.

(iii) An alternative policy:

(A) shall contain at least the minimum statutory provisions required in this state; and

(B) provide benefits that are not unreasonable in relation to the premium charged.

(iv) The association shall set the premium for an alternative policy in accordance with
a table of rates that the association adopts. The premium shall reflect:

(A) the amount of insurance to be provided; and

(B) the age and class of risk of each insured.

(v) For an alternative policy issued under an individual policy of the impaired or
insolvent insurer:

(A) age shall be determined in accordance with the original policy provisions; and
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(B) class of risk [shattbe] is the class of risk under the original policy.

(vi) For an alternative policy issued to individuals insured under a group policy:

(A) age and class of risk shall be determined by the association in accordance with the
alternative policy provisions and risk classification standards approved by the commissioner;
and

(B) the premium may not reflect any changes in the health of the insured after the
original policy was last underwritten.

(vii) [Any] An alternative policy issued by the association shall provide coverage of a
type similar to that of the policy issued by the impaired or insolvent insurer, as determined by
the association.

(d) If the association elects to reissue terminated coverage at a premium rate different
from that charged under the terminated policy, the association shall set the premium [shat-be
setby-the-assoctation] in accordance with the amount of insurance provided and the age and

class of risk, subject to the approval of the commissioner or by a court of competent

jurisdiction.

(e) The association's obligations with respect to coverage under any policy of the
impaired or insolvent insurer or under any reissued or alternative policy [shalteease] ceases on
the date the coverage or policy is replaced by another similar policy by:

(1) the [potteyhotder] owner;

(i1) the insured; or

(ii1) the association.

(f) (i) With respect to a claim unpaid as of the coverage date and a claim incurred
during the period defined in Subsection (4)(a)(i), a provider of health care services, by
accepting a payment from the association upon a claim of the provider against an insured
whose health car